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- J.Cr.A No. 163/ of2004.

JUDGMENT

Hakeem and Abdul Hameed have come
judgment dated 10.3:2004, passed by Mr
."éessions judge, Khuzdar? whereby beth

under section 302 (b) P.P.C and

impﬂsonment for life, eacltl..‘}'I.'h;eywha‘vef

Rs.S0,000/ - each a:s}'cor‘\jpensa;tign '_ce the
Gango. Both the a;ppell_arjts; have als&:
sec‘tion}392 P.P.C and sentenced to undér
with a fine of Rs.50,000/-, each, in defaht:
undergo further three months RIL Ben
Cr.P.C has been extended to the}appe?ﬂi
imprisonmenf under both the co‘ur‘!ts h&fve
concurrently. The case property, i.e. mot
appellants has been ordered to be returﬁ
deceased Gango after. dUe, verification.~f'
f_rom the appellants has beeh ordered}to b
2. The prosecutjoh«caee in bﬁef a

F.IR Ex.P/1-A, which was registéred on tk

.ﬂ
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by t|:1e complainant Maloor, Dafedar Levies, is that on
18.12.2002 at about 5.00 p.m. he was going towards his house
to have his meals. When he reached near Dati Kor he saw that
two persons had held Gango and had been beating him and
trying to snatch his motorcycie. The complainant was requested
to rescue him. The complainant got down from his motorcycle
and went forward to rescue Gango. One accused out of the two
whose name was disclosed as Abdul Hameed, tried to inflict a
dagger blow on his person. In the meanwhile, Gul Feroz who was
- coming on his bicycle behind him_(the complainant) was also
called for help. The ag:cused persons whose names were
subsequently revealed as Abdul Hameed and Abdul Hakeem
inflicted several injuries on the person of Gango. They after
snatczhing his motorcycle tried to run away. Maloor (the
complainant) and Gul Muhammad chased them. The complainant
with the help of his companions, who can{é td his rescue,

successfully chased the appellants and then both were
apprehended. They also succeeded in recovering dagger and
moto'rtycle from their possession. The accused were taken into

custody and thereafter produced before Naib Tehsildar.

e
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3. ~ The i"nve_‘ftig%fié.m, was taken
 Tehsildar. The motorcycle 'a;jd“idagger“wfe ,
recovery memo Ato thlseffectwas prepared
‘medical aid by the medical officer Jahoo.
injured Gango was recorded by Naib TT
certified by the médical officer,vwhi_cﬁ ISEX7
of injured Gango was seriou.s, he \;vasAforw
further treatment but unferunately he succ
and expired on 22.12.2002. On ;,cdr‘npleticfnfﬁ

both the accused/appellants were challaned to:

4, The trial court framed charge une
;' .the,, Offences Again—st' Pro.p.erty% (Enforce
Ordinance, 1979, to which the appella’nfs.
They wefe put on trial. On conclusion of‘{.l?v?e ¢
 vide judgment dated 2.5.3..200‘3,» were c@h

.

302 (b) P.P.C and each was sentenced toiii
3 fine of Rs.50, 000/-, each, which was or
" compensation to the legal heirs of the d

further suffer three months S.1, each. Both

section 392 P.P.C an‘d sentenced to 10 years R
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of Rs.30, 000/- each, in default to further undergo six months
S.1. each.

5. The appellant being no't satisfied with the conviction,
they impugned the judgment dated 25.3.2003 before this co.urt
v.id.e Jail Criminal Appeal No0.83/I of 2003. The appeal was heard
on 29.10.2003. Before advancing arguments on merit, the
learned counsel for the appellants pointed out that although the
conviction had been recorded under section 302 (b) P.P.C and
sentence had been aWarded thereunder but no charge was
framed under section 302 (b) P.P.C. Obviously offence under
section 302 (b) P.P.C is more grave than the offence of robbery
or harrabah. Conviction under section 302 (b) P.P.C Without
framing a distinct charge £here under and examining the accused -
on 'that charge, the conviction recorded by the learned Sessions
Judge suffered from rhaterial illegality, which is not curable by
section 537 Cr.P.C, therefore, the case was remar;ded 'to the trial
court with‘the following observations: -

“In the case the proof required under sub
section 4 of section 17 of the Ordinance, was no:
available, therefore, sentence under section 392
P.P.C as tazir was imposed but the sentence under
section-302 (b) P.P.C as awarded in the present case
without framing a proper charge under that section
is illegal. The legality or errors is not curable under

<
2
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“section 537 Criminal Procedure.
error and omission, a prejudic
caused to the accused, which a
justice. Such defect in the char
be not curablé by the Supreme
91. . . ..

"The impugned judgment,
maintained. The.same:-is. s
remanded to.the learned Se:
form framing the charge afrg
under twa heads.. There will
accused will ‘be examined. afi
fresh charge ‘andif they so di
lead evidence may be provided.

6. After éxaminatipﬁ of the accu!
under section 3Q2 (b) PPC read with s
| agaihst the appellants,,ﬁbth the accused)a

guilty and claimed trial. The learned trial‘llufégﬁi

points" for }determinatic.)n pré)ceeded €0‘
gVidence. The prosecutibn"v.-in sdpport of the
kappellants Cavused‘ mJunesto G_anéo deceased
| Haraabah due to whith he.-;ubséquér‘nly} di

-accused snétched mofor‘cycl}e':f;r.om Gango

5.30 p.m. -oh- 1’8.12.200_2,: eXamlined sevent

nutshell deposed to the folloWing effecf. |

PW.1 Mal»oor Dafedar is t_h,e.cé
. He reiterated t\he c‘ontent.st of his‘applicaﬁé

F.I.LR was registered. He as such narrated
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before the court. PW.2 Jaffar is an eye witness of the incident.
According to him, he went forward to reséue Gango dgceased.
He alongwith the complainant and Gul Muhammad (PW.3)
'.épprehended the appellants after a chase and-a dagger and the
robbed motorcycle- were r_ecovered from their possession. PW.3
Gul Muhammad made a statement on the similar lines as made
by PW.2, Jaffar. As such he Iendé support and corro,boration' to
the st:atément— of earlier two prosecution witnesses. PW.4 Badal
Khan also happened to be there and had seen the occurrence.
He saw that the- appellants were beating Gango and inflicted
injurie; on his person. He chased‘ the appellants and succeeded
in apprehending them. The dagger and the motorcycle were
taken into possession. PW.5, Hussain stated that on the day of
occurrence,'i.e. 18.12.200‘2 he was present in his fields when
" Abdul éasheed informed him that Abdul Hakeem and, Abdul

Hameed had given beating to Gango and thereafter forcibly

- snatched his motor cycle. Both the offenders had been arrested
by the levies force. He reached the house of Gango deceased
and found that Gango was lying in injured condition. He removed

him to a hospital in Karachi. He was medically examined and

A
—
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_j.pro.vld'ed medical aid.. Unfb&unateiy rGanvig:‘
and suécumbed_to the fnjuries on 22.12."206
after hve was injured. PW6 is Dr. Muham?n
“conducted the medicalk examination of injﬁ

the-following injures: - ‘

o .

1. A fresh : b;i;eeding,i" ~wound
interphylengeal joint of right!

2. Some scratches and bruile
' medial: side of pericardial :
tender an .pal_pation.

3. Left shoulder joint was disl
hand not move upward.

4. Multiple bruises noted at
region and at the buttocks
and neck. '

5. The movements of both leg

Mental status: - ~  Confused

Neck rigidity: - Positive,

CONCLUSION. |
Typeof injuries: - -~ Grie
M‘e—o—fwélunt Oné

Type of wound: - - C

Finding that the condition of the:

report Ex.P/6-A. This witness also produi

~ death certificate of Gango Ex.P/6-B. He furt
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Tehsildar, Jahoo recorded the statement of the deceased in his

presence.

The last witness is Noor Ahmad, Naib Tehsildar
Jahoo, who carried out the investigation. He visited the place of
occurrence and performed all the necessary formalities and
above all recorded statement of injured Gango Ex.P/7-B. He
submitted initially incomplete challan and thereafter complete
challan in court on receipt of the death certificate.
7. The appellants have moved the instant appeal after
they were convicted by the learned Sessions Judge on remand‘ of
theicase by this court. As detailed above, fresh charge was
framed in the light of the observation made by this court vide
judgment dated 29-10-2003. The grievance of the appellants
made by them in the previous appeal stands redressed.
8. The learned counsel appearing on behalf of the
appellants, has although argued that the pro%ecution witnesses
are discrepant and there are variations in their statements,
which make the prosecution story as doubtful vyet xxxx the
Iearned' counsel did not lay stress on this aspect of the case.

She came forward with the plea that even if the prosecution

%

as
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evidence is believed and tﬁ'e' appellants cau
~ had not been done with an intention of c.a
deceased. The beating was given and inj
order to snatch thevmotor‘cycle‘. Th; offén
‘but in order to recdrd'confvi.ct‘:‘ion} under s
must.be an inteﬁtiqn th_ausg death. The n
of intention for ;fan\).i;t'j.onj under section
therefore, the app“é”»én‘t?”vPc!b{ﬁvic;tic‘)r_lﬂ: under
not maintainable.
‘9. | The learned counsel fof the Stf‘éf
the arguments. He _supports the c_:ohﬂr
dismissal of the appéal. '
10. o We have gqne through the evid,

the learned counsel and have heard the arg

11. As noted above, the pnfosécutio

of the (a) ocular account, (b) the evidence
medical evidence and (d) the statement of

i . o '
withﬁ:he definition of dying declaration.

12. The ocular account is furnis

Maloor, Defedar, Levies. He is an independ nt

7
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‘an employee. He has no reason or any other motive to falsely
depose" against the appellants. His oral statement is sqpported
by extremely credible circumstances. He not only saw th_e
appellants inflicting injuries on the person of the deceased but
he went forward to rescue him. One of the accused tried to
cause injuries on his person. He chased the appellants and
alongwith the other witnesses succeeded in apprehending the
appellants after a'short chase. The appellants were apprehended
pr.actically. at the scene of occurrence.v The dagger was recovered
from their possession and the robbed motorcycle was also
retrieved by him from the 'appellants. He submitted a formal
complaint describing the incident as witnessed by him and
forwarded the sanﬁe to the Naib. Tehsildar for entering upon'
investigation. His oral statement is amply supported by the
factum’of recovery of stolen property i.e. the motorcycle,
apprehension of the offenders and also by the faé‘t thét the same
. was reduced into writing as a complaint on the\ basis of which

formal FIR was registered.

His statement is further supported by PW.2 Jaffar,

PW.3 Gul Muhammad and PW.4 Badal Khan. Neither of these

<.
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witnesses have ény*»'bacfkg'réljhdk “of enmity |
"the four witness

| _,_eitherA of the appellants A“U
s_tat'eme‘nts and corrobora'té(:vi»f each o}theri. én,
‘The .detéails‘:‘of 'incident'j have been truly fu

© witnesses. The fact \thatj Gango was’ 'cA)v

appellants and that they inflicted injuries on

~ they robbed his motorcycle and also that the

custody there and.then sta"nds'fUIIy"_éstabli‘ysh
" these witnesses is confide.nce“inspiring. | -

13. The next set of:wli"tn,ééses compri

and PW.v6‘Dr. Muhanﬂmadk.l\vlvoélr Belzl.och. Act‘:or"&i
on éoming to know of the incident rushed to th
.arllclj. carriéd him to th'e‘ hospi't_ajl. Dr Muha
_.cénducted» medical ekafniriétio'n of ‘.the i
observed the injurigs‘on _h'iS»pe_rson‘ a,s.i,deﬁéf
infliction 9f injuries espéciall;r uﬁdter Item No

~ that t‘h‘ese weré caus;ed»onftr{e»vv(,i.tal .pa'rts”’
pericardial regioh and. headl‘gn.'_. lr\\.e_ck on 18

| 'iﬁjuréd Gahgo exgired on22122002, i.e'.:'j‘t‘t

the Vocvcurrence.\ During all;that' period“h‘e a
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remained under medical treatment. Dr. Muhammad Noor after
providing him first aid refenjred him to civil hospital Karachi. This
witness produced a death certificate issued by Murshed Hospital
as Ex.P/6-B. The signatures of Dr. Abdul Khalig who issued thé
certifi;ate, was identified by this witness. In this case autopsy
was not carried out, which has been explained by the learned
State counsel that in the remote areasof Baluchistan where this
occurrence took place, the facility regarding post mortem
examination is not available. It is true that ordinarily post
mortem examination is treated as an authentic and credible
evidence regérding cause of death but if in areas like the one in
the present case it would be unjust to let off all ;ulprits merely
due to fack of this facirlity available to the prosecution. We are
not oblivious to the fact that benefit of any doubt or suspicion
has to go to the accused. persons, but if on the basis of evidence
and data available with the court, it can reliably be believed that
the death occurred as a result 6f injuries received by the vict;im
then it will be unjust to the deceased énd to the prosecution to
acquit an offender for no fault on the part of the prosecution. We

“have very anxiously and carefully assessed the prosecution
—

Za
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evidence and find that the deceased sustain

taken to the doctor but t"h‘e:@dqt‘or:fivnding‘ his ¢

suggestion was put forward» by the prosecuti
~ whether the deéeasedwould‘ have died oh\"
failure or some other. heart ailment, “the
‘denied the suggesfion that Vit is incorrect'tc{'
was a heart patient”. Thék catsgoricﬁal denial |
. safely inferre?_/ ?ﬁat t?he ’_‘ggce'é‘_sed_ was not
hleart ailment. In thi?r’e'gﬁérq‘th‘;e!_;e"yiden‘c’e o
very helpful and relevan,'t,.v Accvording to him, 1
- reached the house he s.'awd that‘condition‘ﬁ"
stablet He »became unconscious and docto
examine him who‘ informed that his :cd
' thérefore, he should be removed to thé hosp £
infbrmed that the necessary' e‘quipmént‘ such'

and other like instruments were not avai

~witness stated that Gango could not bear t

'by him and therefore, succumbed to the- I

2
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question was put to this witness as to whether Gango suffered
from any heart disease. It was expressly: denied and' the
suggestion that Gar;go had sustained heart attack through falling
down the motorcycle, was also refuted. By taking into account
the statement of the doctor the respective data of injuries and
death and also the statem~ents of eye witnesses, it will hot be
unsafe to hold that Gango died on account of the injuries caused
on his person by the appellants.

14. The learned counsel next contended that even if it is
presumed that the injuries were caused by the appellants and he
died on account of the injuries yet the fact remains that the
appellants did not intend to cause his death but the intention
might be of causing injuries. In absence of intention to cause
death, conviction under section 302 (b) PPC cannot be made.

The attention of the learned counsel was drawn to the definition

as contained in section 300 PPC.

Whoever, with the intention of causing death or with
he intention of causing bodily injury to a person, by
doing an act which in the ordinary course of nature is
likely to cause death, or with the knowledge that his
act is so imminently dangerous that it must in all
probability cause 'death, causes the death of such

person, is said to commit gatl-i-amd.

s
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To constitute an offence of Q_atl—i—amd it.is

it must results in death, it will be murder.

15. ‘In the present case the injuries

" region. If two persons keep on causing injurie

argument advanced by the learned counsel:

'th.ell'e. is no iinte'n‘tioh to cavusé"d'eatr: -,the‘;éfi?
v‘siglctio,n :3.02 (.b)' PPC is not s;.lstéinablé‘, de
force. fhe ini:erition oril'<An'o.wl"ed.ge oft
—c;:;athefed from “the object-:‘for.;_wﬁich the i

caused. Admittedly the purpose or object o

't’o'_ rob the motorcycle of the deceased a i

=
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robbery or harra'bah, as the case may be, the appellants caused ‘

such a seyere and grave injuries, which ultimately resglted in
death of the victim.

16. After taking stock of the entire evidence and the
facts, we do not have even an element of doubt in our minds
that Gango deceasgd did no’; die of the injuries received by him
at the hands of the appellants and‘instead his cause of death is
somethjng else. The appellants’ conviction therefore under
section 302 (b) PPC as well as under secti.on 392 PPC is
unéxceptionable. The same is therefore, upheld and maintained.
The appeal is accordingly dismissed. The conviction and
sentences under both the counts are maintained. As already held
by the Iéarned trial Judge, the sentence of imprisonment under

both the counts shall run concurrently. Benefit of section 382-B,

Cr.P.C shall remain available to the appellants.
; . “/7//2/ .
=<

ZAFAR PASHA CHAUDHRY

~_ Judge

il
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SAEED-UR-REHMAN FARRUKH
Judge

Approved for reporting.

, QZ///
Islamabad:4-10-2004 P
M.Khalil :






